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[1] The plaintiff, Central Lakes Homes Limited seeks summary judgment against 

the defendant, Peter John Clark, in the sum of $62,782.66. 

[2J That sum is made up of a determination given by the Building Disputes 

Tribunal on 6 October 2014 and is broken down into the sum of a finding 

of $57,499.98, and interest on a portion of that sum namely $32,698.55 at the rate 

of25.95%, compounding monthly, making a total amount of interest of $5282.68. 

Building Disputes Tribunal determination 

[3 J The Building Disputes Tribunal determination ("the determination") was 

made under s 48(l)(a) of the Construction Contracts Act 2002 ("CCA") and the 

adjudicator gave the defendant two days to pay. Given the plaintiff had paid the full 

amount of the adjudicator's fee, namely $7500 (including GST), the adjudicator also 

ordered the defendant to pay half of the adjudication fee, being $3750 pursuant to 

s 57 of the CCA. For the purposes of the present application for summary judgment, 
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there did not appear to be any issue taken that the defendant was liable to 

the plaintiff for this share of the adjudicator's fee. 

Background 

[4] The dispute arose as a result of a fixed price contract to build a property 

at 947 Frankton Rd, Queenstown. The fixed price was $668,000 (GST inclusive). 

The award was made under s 48(1)(a) of the CCA and the contribution was made 

under s 57. The award was based on a claim for repudiation and cancellation of the 

contract and arose under clauses 48 and 49 of the contract. 

[5] The application for summary judgment was opposed on the basis that 

the determination was under s 48(1)(b) of the Act, rather than s 48(1)(a). As a result, 

the defendant's position is that the plaintiff is not entitled to recover the payment 

because s 59 of the Act does not apply to any awards made under s 48(l)(b). 

Relevant legislation 

[6] Section 48 of the CCAprovides as follows: 

48 Adjudicator's determination: substance 

(1) If an amount of money under the relevant construction contract is 
claimed in an adjudication, the adjudicator must determine- 

(a) whether or not any of the parties to the adjudication are 
liable, or will be liable if certain conditions are met, to make 
a payment under that contract; and 

(b) any questions in dispute about the rights and obligations of 
the parties under that contract. 

(2) If no amount of money under the relevant construction contract is 
claimed in an adjudication, the adjudicator must determine any 
questions in dispute about the rights and obligations of the parties 
under that contract. 

(3) If an adjudicator determines under subsection (l)W that a party to 
the adjudication is liable, or will be liable if certain conditions are 
met, to make a payment, the adjudicator- 

( a) must also determine-s- 

(i) the amount payable or conditionally payable; and 



(ii) the date on which that amount became or becomes 
payable; and 

(b) may determine that the liability of a party to the adjudication 
to make a payment depends on certain conditions being met. 

(4) Despite subsections ill and ill, an adjudicator is not required to 
determine a dispute that has been withdrawn in accordance with 
section 39. 

(5) If a dispute is settled by agreement between the parties before the 
adjudicator's determination is given, the adjudicator- 

(a) must terminate the adjudication proceedings; and 

(b) if requested by the parties, may record the settlement in the 
form of a determination on agreed terms, 

[7] Sections 57, 58, 59, 74 and 79 of the CCA are as follows: 

57 Adjudicator's fees 

(1) An adjudicator is entitled to be paid, by way of fees and expenses, an 
amount- 

(a) that is agreed between the adjudicator and the parties to the 
adjudication; 

or 

(b) if there is no agreement, that is reasonable, having regard to 
the work done and expenses incurred by the adjudicator. 

(2) The parties to the adjudication are jointly and severally liable to pay 
the adjudicator's fees and expenses. 

(3) The parties to the adjudication are each liable to contribute to the 
adjudicator's fees and expenses in- 

( a) equal proportions; or 

(b) the proportions that the adjudicator may determine. 

(4) An adjudicator may make a determination under subsection (3)(b) if, 
in the adjudicator's view,- 

(a) the claimant's adjudication claim, or the respondent's 
response, was without substantial merit; or 

(b) a party to the adjudication acted in a contemptuous or 
improper manner during the adjudication. 

(5) An adjudicator is not entitled to be paid any fees and expenses in 
connection with an adjudication if he or she fails to determine the 
dispute within the time allowed by section 46(2). 



(6) Despite subsection (5), an adjudicator may require payment of his or 
her fees and expenses before communicating his or her 
determination on a dispute to the parties to the adjudication. 

(7) If an adjudication claim is withdrawn or terminated, or the dispute 
between the parties is resolved, an adjudicator is entitled to be paid 
the fees and expenses incurred in the adjudication up to, and 
including, as the case may be, the date on which- 

(a) the adjudication claim was withdrawn or terminated; or 

(b) the adjudicator was notified that the dispute had been 
resolved. 

58 Enforceability of adjudicator's determination 

(1) An adjudicator's determination under section 48(1)(a) is enforceable 
in accordance with section 59. 

(2) An adjudicator's determination under section 48(1)(b) or (2) about 
the parties' rights and obligations under the construction contract is 
enforceable in accordance with section 59A. 

59 Consequences of not complying with adjudicator's 
determination under section 48(1)(a) 

(1) The consequences specified in subsection (2) apply if a party to the 
adjudication fails, before the close of the relevant date, to pay the 
whole or part of the amount determined by an adjudicator. 

(2) The consequences are that the party who is owed the amount (party 
A) may do all or any of the following: 

(a) recover from the party who is liable to make the payment 
(party B), as a debt due to party A, in any comt,- 

(i) the unpaid portion of the amount; and 

(ii) the actual and reasonable costs of recovery awarded 
against party B by that comt: 

(b) if patty A is a party who carries out construction work under 
a construction contract, serve notice on patty B of patty A's 
intention to suspend the carrying out of construction work 
under the contract: 

(c) apply for the adjudicator's determination to be enforced by 
entry as a judgment in accordance with subpart 2 of Part 4. 

(3) A notice referred to in subsection (2)(b) must state- 

(a) the ground or grounds on which the proposed suspension is 
based; and 

(b) that the notice is given under this Act. 



(4) In any proceedings for the recovery of a debt under this section, the 
court must not enter judgment in favour of a party unless it is 
satisfied that the circumstances referred to in subsection (1) exist. 

(5) In this section, relevant date means- 

(a) the date that occurs 2 working days after the date on which a 
copy of the relevant determination is given to the parties to 
the adjudication under section 46(3); or 

(b) if the adjudicator determines a later date under section 
48(3)(a)(ii), that later date. 

74 Defendant may oppose entry as judgment 

( 1) If the defendant wishes to oppose the application under section 73, 
the defendant must, within 5 working days after the date on which 
the defendant is served a copy of the application, apply to the 
District Court for an order that entry of the adjudicator's 
determination as a judgment be refused. 

(2) The application for an order referred to in subsection (1) may be 
made only on the following grounds: 

(a) that the amount payable under the adjudicator's 
determination has been paid to the plaintiff by the defendant: 

(b) that the contract to which the adjudicator's determination 
relates is not a construction contract to which this Act 
applies: 

(c) that a condition imposed by the adjudicator in his or her 
determination has not been met: 

( d) that due to a change in circumstances, which was not caused 
in any part by the defendant, it is not possible to comply 
with the adjudicator's determination: 

(e) that the date (if any) specified in the adjudicator's 
determination for compliance has not (yet) passed. 

(2A) Subsection (2)( d) applies only if the adjudicator's determination is a 
determination under section 48(1)(b) or (2). 

(3) If the District Court is satisfied that any of the grounds set out in 
subsection (2) applies, the District Court must- 

(a) refuse the application under section 73 to enforce the 
adjudicator's determination by entry as a judgment; and 

(b) make an order accordingly. 

(4) If the District Court is not satisfied that 1 or more of the grounds set 
out in subsection (2) applies, the District Court must- 



(a) accept the application under section 73 to enforce the 
adjudicator's determination by entry as a judgment; and 

(b) enter the adjudicator's determination as a judgment 
accordingly. 

79 Proceedings for recovery of debt not affected by counterclaim, 
set-off, or cross-demand 

In any proceedings for the recovery of a debt under section 23 or section 24 
or section 59, the court must not give effect to any counterclaim, set-off, or 
cross demand raised by any party to those proceedings other than a set-off of 
a liquidated amount if- 

( a) judgment has been entered for that amount; or 

(b) there is not in fact any dispute between the patties in relation 
to the claim for that amount. 

[8] Rule 12.2 District Courts Rules 2014 provides: 

12.2 Judgment when there is no defence or when no cause of action can 
succeed 

(1) The court may give judgment against a defendant if the plaintiff 
satisfies the court that the defendant has no defence to any cause of 
action in the statement of claim or to a particular cause of action. 

(2) The court may give judgment against a plaintiff if the defendant 
satisfies the court that none of the causes of action in the plaintiff's 
statement of claim can succeed. 

[9] In respect of the application for summary judgment the parties were agreed 

that the rules provide that the Court may give judgment against the defendant if the 

plaintiff has satisfied the Court that the defendant has no defence to a cause of action 

in the statement of claim. The onus is on the plaintiff to satisfy the Court that the 

defendant has no defence. To do this the plaintiff needs to show that there is "no 

bona fide defence, no reasonable ground of defence, no fairly arguable defence". 

The concept underlying these expressions is the absence of any real question to be 

tried. 

[1 O] Once the plaintiff has made out a prima facie case the defendant has to 

provide sufficient particulars of the defence to persuade the Court that the matter 

should proceed to a hearing i.e. that there is an issue worthy of trial. However 



summary judgment will not normally be appropriate if the case turns on a dispute 

of fact.1 

[11] The parties entered into a fixed sum contract for the plaintiff to build the 

defendant a property at 94 7 Frankton Rd, Queenstown. A dispute arose between the 

parties and the adjudicator found that the defendant repudiated the contract between 

13 and 27 February 2014 when he instructed the plaintiff to cease work, refused to 

allow the plaintiff access to the property, and instructed another builder to commence 

and continue construction. 

[12] On 28 February 2014 the plaintiff served notice of default on the defendant 

and on 20 March 2014 the plaintiff validly cancelled the contract. 

[13] On 15 August 2014 a notice of adjudication was served pursuant to sections 

25 and 28 of the CCA claiming $49,999 plus GST and interest, so that the claim 

could be determined in the Building Disputes Tribunal. The adjudicator found that: 

(a) The defendant was liable to pay $62,782.66 within two working days 

pursuant to s 48(1)(a) ands 59(5)(a) of the CCA. 

(b) That the parties were to bear their own costs. 

(c) That the costs of the adjudication were fixed at $7500 inclusive 

of GST and the parties were to meet that sum in equal proportion 

namely $3,750 each. 

(d) That the plaintiff had paid the full amount of $7500 and that the 

defendant was liable to the plaintiff in the sum of $3750. 

[14] The claim for moneys consisted of: 

(a) The work completed namely $39,558. 

1 See Pemberton v Chappell [1987] 1 NZLR 1 at 3 and 4 



(b) Royalty payments payable by the plaintiff to Landmark Homes 

of $19,455.85. 

(c) Sales commission of$13,752.99 and loss of profit of$40,317. 

[15] As noted above at [ll](a), in grvmg the determination the adjudicator 

specifically stated that the amount payable was under s 48(1)(a) of the CCA. 

The plaintiff's position 

[16] The plaintiff submitted that the award was a payment under the contract, and 

therefore was made under s 48(l)(a), in reliance on the following clauses: 

48 The Owner will be in breach of Contract if, without the prior written 
consent of the Registered Master Builder, the Owner takes 
possession of the building site and the Works prior to Practical 
Completion or prior to making payment in full of any amount due 
and owing to the Registered Master Builder. In such case, the 
Registered Master Builder may, by notice in writing, notify the 
Owner that it has two working days to vacate possession of the 
building site and the Works. 

49 If the Owner does not vacate the building site and the Works within 
two working days, the Registered Master Builder shall be entitled to 
terminate the Contract immediately. Upon termination under this 
clause: 

a. the Owner must pay the Registered Master Builder all sums 
due and owing under the Contract, plus any damages, costs, 
expenses or loss of profits of the Registered Master Building 
arising out of the termination of the Contract; and 

b. the Registered Master Builder shall have no further 
obligations to the Owner under the Contract. 

[17] The decision of M Van Der Wal Builders and Construction Contractors Ltd v 

P Walker2 was referred to by both parties. That case involved the interpretation of 

s 48(l)(a) in relation to a construction contract. The Court found there was 

an arguable case that a construction contract had not been concluded and therefore 

the adjudicator had no jurisdiction to make the determination (see paragraph 84 

of the decision). 

2 HC Auckland CIV 2011-004-000083, 2 September 2011 per Christiansen AJ. 



[18] The plaintiff's position was that the Van Der Wal decision could be 

distinguished because in that case there was no valid contract in existence at the time 

that the claim was made. As a result, no award could be made by the adjudicator in 

a determination, and hence summary judgment could not be sought. This situation, 

in contrast, involved a specific contract in existence between the parties and specific 

contractual conditions regarding the payments to be made in the event the contract 

was validly terminated by the plaintiff. The plaintiff's position is that it cannot be 

said that the order was under s 48(1 )(b) of the Act, as that subsection of the Act 

relates to rights and obligations under a contract, and not to an express liability under 

the contract to pay damages in certain events. The contract in question in this case 

specifically referred to the plaintiff's entitlement to damages, therefore the payments 

ordered by the adjudicator were made as per the terms in the contract. It was 

submitted that the type of situations that s 48(1 )(b) would extend to would be those 

such as extensions of time, as referred to in the decision of Marsden Villas Ltd v 

Woody Construction Ltd.3 

[19] In respect of the Van Der Wal decision the plaintiff submitted that the 

decision was not binding on this Court because the comments were obiter and that 

the District Court was not bound to follow them. The specific issues with Van Der 

Wal are set out: 

8.10 The critical words in section 48(1)(a) are "payment under that 
contract". In Van Der Wal Builders a distinction was drawn between 
the terminology "under the contract" (used in section 48) and 
"arising out of the contract". The Court considered that the 
phraseology adopted in section 48 was to restrict the enforceability 
of claims to only those specific payment obligations within the 
construction contract. 

8.11 However, there was consideration at the time the CCA was being 
drafted as to whether adjudicators should only have the jurisdiction 
to deal with disputes regarding payments under a construction 
contract. Parliament determined that adjudicators ought to have the 
jurisdiction to consider all disputes arising under a construction 
contract and the types of disputes to be referred to adjudication are 
not limited to disputes about specific payment obligations under the 
construction contract. 

8 .12 It is submitted that the wording of the Act ought not to be interpreted 
in such a narrow manner. "Payment under that contract" can only 

3 [2007] 1 NZLR 107 at [ 66]. 



mean a payment that derives its entitlement from the contract and the 
principles of contract law, whether that be by way of damages for 
breach, or otherwise. The entitlement originates from the contract 
terms, not any statutory or common law obligations. Indeed, a claim 
for failure to pay a contractually owed amount is a claim for 
damages in any event. 

8.13 The proposed distinction between "under" and "arising out of' is 
artificial and creates even greater interpretation difficulties. This 
was recognised by the House of Lords in Premium Nafta Products 
Limited v Fili Shipping Company Limited ( considering an arbitration 
agreement) where Lord Hoffinan held that distinctions previously 
made in the cases reflected no credit upon English commercial law 
and suggested the two terms were interchangeable. 

The defendant's position 

[20] The defence was that this was a very narrow issue. The defence conceded 

that if the award of the adjudicator was under s 48(1)(a) then it was enforceable, but 

if it was under s 48(1 )(b) then it was not enforceable. 

[21 J The defence submitted that the factual background was that the parties were 

in dispute well before the repudiation and cancellation took place and that the 

defendant had served on the plaintiff notice on 17 January 2014. The defence 

accepted that the determination found that Mr Clark had repudiated the contract in 

Febmary 2014 and that the cancellation that followed on 20 March 2014 did 

factually occur. 

[22] The defence relied upon the decision of Van Der Wal stating that it was 

almost on all fours with the case before me: 

[86] The second issue raised, in the alternative, concerns the adjudicator's 
determination that an amount of money was payable as damages for breach 
of contract. The defendants' position is that whilst purporting to make a 
determination pursuant to s 48(1)(a), the adjudicator was acting in excess of 
his statutory jurisdiction and as a consequence the determination was invalid. 
Alternatively the adjudicator was not making a determination pursuant to s 
48(1)(a) at all and therefore such determination is not enforceable. 

[87] Mr Price observes that the determination is silent as to whether the 
amount of money determined to be payable was payable as damages for 
breach of contract but even if such was intended, he submits the adjudicator 
exceeded his jurisdiction by ordering that damages at all could be paid in the 
circumstances of this case. 



[88] The defendants' position is that the adjudicator had no jurisdiction to 
make a determination for the payment claimed by MVDW. It will be 
recalled that the claim comprises sums for project management fees and for 
a margin on materials and subcontractors' costs. 

[89] MVDW's position is that these were damages due under the parties' 
contract and that the purpose of a damages claim is to provide a remedy 
commensurate with the defendants' breach of the contract. 

[90] I agree with Mr Scott that that should be so but I do not accept the 
Act is as helpful as that. 

[91] Section 38 limits an adjudicator's jurisdiction to matters referred to 
in ss 48, 49(1)(c), and 50(1)(c), and to other matters of a consequential or 
ancillary nature, unless the parties agree to extend the jurisdiction beyond 
those limits. 

[92] Section 48 enables an adjudicator under a relevant construction 
contract to order a payment under that contact (s 48(a)) and to determine 
questions in dispute about rights and obligations under that contract (s 
48(l)(b)). 

[93] Section 58 makes it clear that a determination under s 48(1)(a) is 
enforceable in accordance withs 59 whilst determinations under s 48(1)(b) 
are not. Instead pursuant to s 61 a party can bring proceedings in any Court 
to enforce a determination under s 48(1 )(b ). 

[94] It is apparent from this review that the Act differentiates between 
determinations as to a liability "to make a payment under the relevant 
construction contract" and determinations as to "parties' rights and 
obligations under the relevant construction contract". Whilst the Act 
envisages that both are to be complied with (i.e. binding), only the former 
are enforceable through the s 59 process. 

[95] It is in this context a question arises about whether or not a liability 
to pay damages for breach of contract is a liability to "make a payment 
under" that contract. 

[96] MVDW's position is clear, namely that it had a contract to do work. 
The defendants say that contract was to prepare an estimate of costs only. As 
earlier noted the adjudicator's determination does not indicate whether it was 
made pursuant toss 48(1)(a) or 48(1)(b). 

[97] It is clear from a review of the above referred two subsections that 
the Act differentiates between determinations as to liability "to make a 
payment under the relevant construction contract", and determinations as to 
the "patties' rights and obligations under the relevant construction contract". 
Although the Act envisages that both are to be complied with, only the 
former is enforceable. 

[98] In my view a liability to pay damages for a "breach of contract" is 
not a liability to "make a payment under" that contract. The differentiation 
between liability to pay a debt and liability for damages is a well established 
one. I agree with Mr Price's submission that for a damages for breach of 
contract determination to come within s 48(1)(a) one would either need to 



treat an award of damages as being an obligation to pay money under the 
contract (which could not be the case) or to treat "under the contract" as 
meaning "arising out of", which would be contrary to the distinction 
between matters "under" and "arising out of' an agreement. 

[99] Therefore a claim for damages falls within the scope of a "rights and 
obligations determination" and is not a claim for payment under a 
construction contract: and as such is not a s 48(1)(a) determination nor is 
enforceable pursuant to s 59. 

[23] The defence accepted that there was no clause in the Van Der Wal contract to 

claim damages and in fact there had been no contract for construction at the time that 

the determination in that case was given. The defence submitted that the right to 

claim for damages arises from common law, independently of a contract. While 

clauses 48 and 49 of the contract in this case did specify claims for damages it was 

submitted that this was not a claim for liquidated damages and thus could not be 

determined by the adjudicator. Ultimately, the defence submitted that the adjudicator 

only made a finding regarding the rights and obligations of the parties, being 

a finding based on the common law right to damages. It was submitted that this 

Court has the power to go behind the adjudicator's findings to determine whether the 

finding was in fact made under s 48(1)(a) ors 48(1)(b), irrespective of the fact the 

adjudicator stated that the determination was under s 48(1)(a). 

Discussion 

[24] The effect of sections 48(1)(a) and (b) of the CCA are that, where an amount 

of money is claimed under a construction contract, an adjudicator is required to 

determine: 

(a) whether or not any of the parties to the adjudication are liable to make 

a payment under that contract; and 

(b) any questions in dispute about the rights and obligations of the parties 

under that contract. 

[25] Section 48(2) says that if no amount of money under the construction 

contract is claimed in an adjudication, the adjudicator must determine any questions 



in dispute about the rights and obligations of the parties under that contract. Hence 

in applying s 48(1 ), firstly the adjudicator must make a determination as to whether 

or not one of the parties is liable under the contract and, secondly, in making that 

determination, must determine any questions in dispute about the rights and 

obligations of the parties under that contract. 

[26] Once the adjudicator has done that, he must then apply either s 48(2) or 

s 48(3). If no amount of money is claimed in the adjudication, thens 48(2) becomes 

the relevant section. If money is claimed under s 48(l)(a), thens 48(3) requires the 

adjudicator to determine the amount payable and the date on which the amount 

becomes payable. So in applying s 48(1), the question ofliability for payment is the 

relevant consideration for the adjudicator. Section 48(3) is relevant in fixing the 

amount once the liability has been established. If no money is claimed in the 

adjudication, then the questions in dispute under s 48(1) must be determined in 

s 48(2). 

[27] Section 58 says that the determination of s 48(1)(a) is enforceable in 

accordance with s 59. Section 48(1)(b) and/or s 48(2) are not enforceable. 

Section 59 specifically relates to enforcement of the determination under s 48(1)(a). 

[28] The purposes of the CCA are set out in s 3. The purpose of the Act is to 

reform the law relating to construction contracts and in particular: 

(b) to provide for speedy resolution of disputes arising under a 
construction contract; and 

(c) to provide remedies for the recovery of payments under a 
construction contract. 

[29] The claim for the damages portion of the amount due to the plaintiff has been 

fixed by the adjudicator. In fixing those amounts, the adjudicator expressly stated 

that the liability arises under s 48(1)(a) and the quantum arises under s 48(3) of the 

Act. The contract at clause 48 and 49 specifies the payments under the construction 

contract that the defendant would be liable for if there was a breach of the contract. 

There clearly has been a finding of repudiation and cancellation and so the amounts 

claimed from the defendant must therefore follow from the contract. Clause 49 



of the contract states that the damages the plaintiff is entitled to claim following 

lawful termination under the contract includes amounts due and owing under the 

contract plus any damages, costs, and expenses or loss of profits arising out of the 

termination of the contract. They are the amounts that the adjudicator has fixed, 

in accordance with the contract, after establishing liability under ss 48(1)(a) and 

48(3) of the Construction Contracts Act. 

[30] In respect of the decision in Van Der Wal there was no contract in existence 

and that finding was made at paragraph 84: 

... There is an arguable case a construction contract had not been concluded 
and it follows therefore that there is an arguable case the adjudicator had no 
jurisdiction for the determination he made. 

[31] After making that finding the Court considered the position of s 48(1)(a) at 

paragraph 87 whether damages could be paid in the circumstances of this case. 

The Court observed that s 48 enables an adjudicator order repayment, and to 

determine questions regarding the rights and obligations of the parties, under 

a relevant construction contract. The Court further observed that the Act 

differentiates between these two types of determinations; the latter, regarding rights 

and obligations, is unenforceable. However the former, regarding orders for 

repayment, is enforceable under s 59.4 

[32] However, in assessing liability under s 48(l)(a), the adjudicator is compelled 

to consider the rights and obligations of the parties under s 48(1 )(b) because of the 

conjunctive term used in this section. It is only if there is no claim for payment 

under a contract that the rights and obligations become the focus of the 

determination by the adjudicator. If there is a claim for payment, then in 

determining the liability, the rights and obligations of the parties to the contract must 

be considered. If a patty is then found liable to pay a sum of money, s 48(3) is 

activated and requires the adjudicator to fix the amount that is to be paid. 

[33] That is consistent with the purposes of the Act. It is to provide a speedy and 

efficient method of dealing with construction contracts. If only the rights and 

4 At [94]. 



obligations are the focus of the determination, then, again, the speedy and effective 

determination of those rights and obligations can be determined without any 

monetary sum being required to be paid; for example, the extension of time, practical 

completion dates, defects and maintenance issues. In those cases, a question 

of liability regarding payment under a contract may not necessarily be encompassed 

in the question for determination that is before the adjudicator. 

[34] In this case the damages must arise out of the default of the defendant. 

His repudiation of the contract and the resulting termination means that the damages 

must arise out of the contract repudiation. The contract was a fixed sum contract and 

the fixed sum must have included the payments that the plaintiff was claiming, 

namely, the sales commission and the royalty payment as well as the sum for the 

work completed to the date of repudiation. The loss of profit on the contract must 

also have arisen as a result of the contractual terms because it was a fixed sum 

contract. The fixed sum that was agreed between the parties would have those 

figures included in it. 

[3 5] The plaintiff took a responsible attitude in respect of the fact that the contract 

was not going to fruition, by decreasing the actual claim down to one of $49,999 

plus GST. 

[36] I am satisfied that the defendant has no arguable defence to the claim that the 

determination adopted an appropriate interpretation of the construction contract, and 

that the adjudicator was acting under s 48(l)(a) and thens 48(3) in fixing the sums to 

be paid. 

[3 7] I am satisfied that the plaintiff has shown that there is no bona fide defence, 

no reasonable ground of defence, and no fairly arguable defence. 

[38] While the defendant raised factual disputes, they were raised before the 

adjudicator in the determination and were dealt with in the determination. 

The defendant did not seek a judicial review of the determination. While I can look 

at the legal aspects of the determination in terms of whether it was made under 

s 48(1)(a) or (b) of the CCa, there is nothing before me which would indicate that 



,, 

I should make contrary findings of fact in respect of the determination. The fact that 

someone is aggrieved by a determination is not, of itself, sufficient for me to revisit 

the factual scenario upon which the determination was made. 

Result 

[39] Accordingly, there will be judgment for the plaintiff in the sum 

of $62,782.66. There will also be judgment in the sum of $3750. 

Costs 

[40] Under s 59(2)(a)(ii) of the Construction Contracts Act 2002 the plaintiff 

is entitled to recover actual and reasonable costs under that section of the Act for the 

enforcement of the determination. Accordingly, I call for memoranda in respect 

of costs. The plaintiff is to file the memorandum within 14 days of the date of this 

decision. The defendant has 7 days to respond. 


